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THE SUPREME COURT'S INDIAN LAW DECISIONS:
DEVIATIONS FROM CONSTITUTIONAL
PRINCIPLES AND THE CRAFTING OF JUDICIAL
SMALLPOX BLANKETS

Gloria Valencia-Weber*
It is a pity that so many Americans today think of the Indian as a romantic or comic figure in American history without contemporary significance. In fact, the Indian plays much the same role in our American society that the Jews played in Germany. Like the miner's canary, the
Indian marks the shifts from fresh air to poison g'dS in our political atmosphere; and our treatment of Indians, even more than our treatment
of other minorities, reflects the rise and fall in our democratic faith. I

1. THE RELATIONAL METAPHOR: SMALLPOX BLANKETS
AND SUPREME COURT CASES

A. The Artifacts ojRelationships with Indian Nations

The metaphorical concept of smallpox blanket'> arises from 1:\"'0
sources: the cultural practices of publicly shaming harmful actors and
the historical experience of the indigenous peoples in the United
States (U.S.), the tribal sovereigns, who were deliberately exposed to
deadly microbes. Many cultural frameworks publicly shame actors
who persistently deviate from norms and fail to respect humans and
the environmental life of our world. In the author's upbringing,
those whose wrongful behavior inflicted injuries were called "los sin
verguenzos" (those without shame)." The offending parties ultimately forced the community to publicly expose the destructive be-

Professor and Director of Indian Law Certificate Program, Henry Weihoven Professor of
Law, University of New Mexico School of Law, J.D. Harvard Law School, 1986. The author is
indebted to Professors Kenneth Bobroff and Chris Fritz, colleagues at UNM, and Professor G.
William Rice, University of Tulsa College of Law, who provided helpful insights. Invaluable research assistance was provided by Danielle Her Many Horses (UNM Law School, Class of 2002),
Thomas Mucci (UNM Law School, Class of 2002), and Barbara Lah and Ronald Wheeler, UNM
Law School Librarians.
I Felix S. Cohen, The Erosion of Indian Rights, 1950-1953: A Case Study in Bureaucracy, 62 YAll,
L..J. 348, 390 (1953).
2 This article is dedicated to the elders, especially Amalia Mendivil Valencia, who nurtured
the humanity of their children and community, and to Angie Debo, scholar and ethical guide.
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havior as a corrective. The exposure was necessary for the well-being
of the community and the wrongdoers, whose reform could produce
reconciliation and a future with mutual respect and enriching relationships.
Smallpox blankets and the Supreme Court's Indian law cases are
inseparable from historical relationships between the American Indian sovereigns" and Euro-Americans. These specific objects and decisions are a result of the historical relationship. Smallpox blankets
infected American Indians as the result of intentional acts where the
donor knew of the deadly microbes. Normal "uninfected" blankets
enabled the political, commercial, and personal relationships pursued between the indigenous peoples and the outsiders.' While innocent ventures could lead to disease outbreaks, the concern here is
for the intentional in the relationships mandated when the EuroAmericans encountered the Natives and had to deal with mutual, as
well as conflicting, interests. For the Native Americans, the blankets
were objects to bind the parties in explicit understandings as well as
friendship to transcend discrete events. This indigenous value of
blankets, which continues today, made the infested blankets especially destructive of trust and good-will." Out of these types of rela-

3 Identifiers are often interchanged in referring to the indigenous nations within the
boundaries of the United States. "American Indian" and "Native American" are used in this
paper to refer to the first sovereigns within the borders of the United States and their members.
Over 550 federally recognized tribes, in the lower forty-eight states and Alaskan Natives, comprise the sovereigns in nation-to-nation relations with the United States. 65 Fed. Reg. 13,19813,303 (March 10,2000).
4 Personal relationships, trade, and formal relations, as in treaty-making, included the use
of blankets. "In a peace treaty between Governor Richard Nicolls of New York and the Esopus
Indians, dated October 3, 1665, the tribe ceded a tract of land to the governor in exchange for
blankets, powder, and other implements." DAVID E. WIU(lNS & K TSIANINA LOMAWAIMA,
UN"EVEN GROUND: AMERICAN INDIAN SOVEREIGNTY AND FEDERAL LAW 33 (200]).
5 Extralegal resolution of a contemporary controversy, the use of the name and image of
Crazy Horse on malt liquor, resulted in an official apology by John W. Stroh III of the Stroh's
Brewing Company to the descendents of Crazy Horse from the Cheyenne River Sioux, Oglala
Sioux, and Rosebud Sioux tribes. In a lengthy ceremony in South Dakota, Stroh III delivered
the apology. Then the Stroh's company "presented the family with 32 Pendleton blankets, 32
sweet grass braids, 32 tobacco ties and seven thoroughbred horses. Seven breweries produced
and distributed Crazy Horse Malt Liquor in 32 states." David Mehner, Crazy Horse Wins-Again:
Stroh Apologizes Arnid Great Ceremons, INDIAN COUNTRY TODAY, May 9,2001, at AI, col. 3. The
litigation and ceremony fit the construct of a cultnral shaming when Crazy Horse, a renowned
and beloved leader of the Lakota Sioux, vigorously opposed the use of alcohol by Lakota people. The legal history of the case is complex and involves the tribe's efforts to exercise jurisdiction over non-Indians. See Estate of Witko v. G. Heileman Brewing Co., No. Civ, 93-204, 23 Indian L.R. 6104 (Rosebud Sioux S. Ct. 1996) (In action for knowing and willful tortuous
interference with customary rights of privacy and respect for the decedent and his family, the
Court reversed trial court findings as to personal and subject matter jurisdiction and its dismissal of Lanham Act claim, but affirmed the dismissal of the Indian Arts and Crafts claim.).
Subsequently, the federal courts rendered their decisions. See Hornell Brewing Co. v. The
Rosebud Sioux Tribal Court, ]33 F.3d 1087 (8tb Cir. 1998) (holding that the tribal court did
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tionships came the foundational principles, the constitutional construct, of how the state or federal government would act in affairs
with the Indian nations.
The smallpox metaphor is offered with full regard for historical
facts and the appropriateness of the fit between the blankets and the
cases. Blanket'> infected with smallpox had hidden organisms that, at
minimum, debilitated the victim and among the especially vulnerable, like the American Indians, almost certainly resulted in death."
7
The pronouncement in Nevada '11. H£cks that states have inherent jurisdiction on reservations is another unacknowledged, but intentional, judicial microbe that endangers the cultural and political life
of American Indians. The existing stock of similarly generated
pathogens includes, among others, the sub-rosa abandonment of
longstanding presumptions in law that sustained tribal jurisdiction
replaced by rootless new ones. Collaterally, there are the unstated
reversals of precedent cases, established doctrines, and canons of
construction that provided some guidance to offset the instability in
Indian law. Perhaps most disturbing is the Court's construction of
plenary judicial power that lacks constitutional origins and invades
Congress' enumerated and exclusive power in relations with Indian
tribes. While Congress has imperfectly used its power, nonetheless, it
was the constitutionally designated heir to carry on the relations begun by the Europeans.
In all of the Americas, the initially outnumbered Europeans were
able to reduce the military and political power of Native peoples
8
through the advantages of weaponry and microbes.
Post-contact
not have jurisdiction over suit alleging defamation, violation of the estate's right of publicity,
negligent and intentional infliction of emotional distress, and violations of the Indian Arts and
Crafts Act and the Lanham Act); Witko v. Hornell Brewing Co., 156 F. Supp. 2d ] 092 (D.S.D.
2(01) (holding that the federal district court has personal jurisdiction over brewing company
owners under the effects test, and inconvenience to the owners was outweighed by the extent of
their purposeful conduct).
b See E. WAGNER STEARN & AlLEN E. STI'ARN, THE EFFECT OF SMAlLPOX ON THE DESTIlW OF
THEAMERIJ\;TlLI\N 73-74 (1945). Smallpox is a punishing disease in its immediate and long-term
effects, if the victim survives. The fevers and lesions are painful and enfeebling and the survivor
faces disfiguring scars and loss of sight and hearing.
7 533 U.S. 353, 365 (200l) (finding the tribal court's jurisdiction did not extend to tort
claims against state officials for execution of a search warrant on the reservation for an offreservation crime or adjudication of section 1983 claims).
8 See generally JARED DIAMOND, GUNS, GER'vlS, AND STEEL (1997) (examining how geography
and environment shape the evolution of societies); ROYPORTER, THE GREAU:ST BENEFIT TO
MAr'\'KlND: A MEDICAl HISTORY OF HUMA1"ITY 165-66 (1998) (describing how smallpox accompanied Hernan Cortez (1485-1547) to Montezuma's Aztec Mexico in a pattern followed by
other explorers and territories of the Americas); seealso PORTER, supra, at 165:
Infections thus primed and sped conquest, rippling outwards to fell countless indigenes
the Spanish troops did not have to butcher. The consequent epidemics did not merely
exterminate vast numbers, they destroyed the will to resist-the psychological impact was
as devastating as the physical. Between 15] 8 and 1531, perhaps one third of the total In-
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epidemics decimated the indigenous people lacking resistance to
measles, smallpox, influenza, and other diseases introduced to the
Western hemisphere." "The most lethal pathogen Europeans introduced to Native Americans, in terms of the total number of casualties, was smallpox. It was also the earliest Old World patho~en that
we can be sure invaded the native peoples of North America." 0 More
recently in the United States, the American Indian population has
been decimated by their relationships with the English who took matters into their own hands and deliberately bestowed smallpoxinfected blankets and clothing.
Military officers, traders, and settlers advocated the use of smallpox blankets when inconvenienced by tribes who insisted on possessing and exercising authority over their lands. Perhaps the most unashamed advocate was Baron Jeffrey Amherst, the military
commander of British Colonial forces, who instructed his officer,
"[y] ou will do well to try to inoculate the Indians by means of blankets as well as to try every other method that can serve to extirpate
this exorable race.?" Stearn and Stearn document a pattern of
smallpox outbreaks when Europeans suspected that Indian opposition to white settlements or to traders would lead to violent resistance
and attacks on settlers. These outbreaks or epidemics happened just
in time to save the Europeans." When Indians and traders met for

dian population died of smallpox, while the Spanish hardly suffered. With allies like microbes, the Europeans did not require many soldiers or much military acumen.
9 Sa STEARN & STEARN, supra note 6; see generally DANIEL T. REFF, DISFA'iE, DEPoPUlAnON,
AND CULTURE CHANGE IN NORTIiWESTERNNEWSPAlN, 1518-1764 (1991) (exploring the cultural
and demographic consequences of Spanish-induced disease in present day northern Mexico
and the Southwest United States); see also 2 SHERBURNE F. COOK & WOODROW BORAH, ESSAYS IN
POPUlATION HISTORY: MEXICD AND TIlE CARlBBFAN 414-35 (1974) (studying mortality patterns
in Mexico since 1860).
10 HENRY F. DOBYNS, THEIR NUMBER BECOME THINNED: NATIVE AMERIG\.,"< POPUlATION
DYNAI\1ICS IN EASTERN NORTHAMERICA 11 (1983) (providing a listing of epidemic episodes in
North America and comparative charts with the incidence of other diseases). Extensive analysis
of the North American experience is provided in the articles in Part I: Disease Before and After
Contact, in DISEA'iE AND DEMOGRAPHY IN TIlE AMERICAS 1-166 (john W. Verano & Douglas H.
Ubelaker eds., 1992).
II STEARN & STFAR,,<, supra note 6, at 44-45. Amherst, for whom the town in Massachusetts
was named, was the British commander in the French and Indian War of 1754-63. He delivered
the first victory to the British against the French who had powerful Indian tribes as allies.
12 See id. at 44-46. See also JONATHAN B. TUCKER, SCOURGE: THE ONCE AND FUTURE THREAT
OF SMAlLPOX 19-20 (2001). During the French and Indian War, Pontiac led the Ottawa, Delaware, Shawnee, and Mingo tribes in their attack against the British on Fort Pitt (Pittsburgh) in
May 1763. Before Colonel Henry Bouquet could follow Amherst's orders, a tribal delegation
visited the fort to advise the besieged British that they should surrender. Two blankets and
handkerchiefs from the Smallpox Hospital were given to the delegation and an epidemic ensued among the tribes that had been besieging Fort Pitt. Tucker also describes the British use
of smallpox against the rebellious American colonists. Id. at 19-22.
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commercial transactions, these trade events, even when innocent of
13
intent to harm, were followed by outbreaks among the Indians.
The psychological impact of the fear of smallpox terrorized the
indigenous populations and magnified the actual experiences in the
world emerging after European contact." Consider the events since
September 11, 2001, the real attacks of anthrax, and the perceived
threat of smallpox as a terrorist's tool. One can understand how indigenous people experienced a desperate fear. The distrust of EuroAmericans and the fear of intentional infection led some tribes to refuse the protection of inoculation against smallpox, among the earliest of successful immunizations. 10
Relationships with the Euro-Americans, however, could not be
evaded and would continue to change the lives of American Indians.
B. The Latest Blanket: Inherent State jurisdiction on the Reservation
Hicks, in its declaration of "[ t] he States' inherent jurisdiction on
reservations.l'" presented the latest of the judicial toxic blankets. Today, the eviscerating potential of the Court's Indian law decisions
provokes a real and palpable fear among tribal nations for their future existence. The decisions aggrandize state jurisdiction over Indian governments and their territory. Like smallpox blankets, the
Court's judgments create an immediate debilitating impact, confusion in Indian Country for the tribal governments and their neighboring governments. The governmental neighbors who often work
together on common concerns find that governance is now unnecessarily complex. For tribes especially, governmental planning and
economic development have become more problematical. An ordinary exigency, such as an accident somewhere in Indian Country,
with an immediate need for emergency medical services, fire services,
and possibly the need to arrest an offender, raises questions about
which government has the authority to respond. The cumulative de-

13 See Henry F. Dobyns, Native American Trade Centers as Contagious Disease Foci, in DlSEA<;E AND
DEM(X;RAPHY INTHEAMERICAS, supra note 10, at 215-36.
14 See TUCKER, supra note 12; see also DIAMOND, supra note 8.
15 See STEAR."I & STEARN, supra note 6, at 64-65. Europeans, including royalty and Napoleon,
who had his army vaccinated, had benefited since Edward Jenner successfully developed the
vaccine in the late 1790s. Jenner began his experiments after observing that cowpox, a cattle
disease, when contracted by humans conferred immunity against smallpox. His successful inoculation of a child in 1796 was followed by his scientific publication in 1798. Knowledge of
Jenner and his vaccine spread worldwide, with publication of his research results in 1801 in the
United States. See PORTER, supra note 8, at 274-77. Under President Andrew Jackson, in 1832
Congress passed an act and appropriated funds for vaccinating Native Americans. See STEAR'" &
STEARN, supra note 6, at 62; see also Michael K. Trimble, The 18321noculation Program on the Missouri River, in DISEASE AND DEM(X;RAPHYIN AMERICA, supra note 10, at 257.
16 Nevada v. Hicks, 533 U.S. 353, 365 (2001).
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This paper responds to Justice Scalia's declaration in Hicks that
"[tjhe States' inherent jurisdiction on reservations can of course be
stripped by Congress.':" A search for the constitutional foundation, if
any, for the "States' inherent jurisdiction" is the engine for the paper. 2'2 If such a concept existed and endured so that the Court's cases
have a constitutional foundation, then it should be evident in the history of the formation of the organic instruments of the Republic.
The constitutional dialogue involved at all times attempts to define
state jurisdiction in the new republic.
The most critical issue of the continuous debate in the critical
1776-1787 period is the appropriate focus for the search: the Western
lands and how the lands and peaceful relationships would be obtained from the American Indian sovereigns. Through the constitutional development triggered by the War for Independence, then the
Articles of Confederation and Perpetual Union (Articles), and the
Federal Constitution, the Western lands was the lodestone issue for
establishing the authority of tribes, states, and the federal government. The conflicting claims for state and federal authority roiled,
with "political consequences" then and now." The western lands can
generally be described as the co~ntry lying between the Appalachian
divide and the Mississippi River. 24 Thomas Perkins Abernethy, in his
definitive study of the western lands, points out that the claims of
competing states based on their crown charters unleashed distrust
and political alliances with land speculators' greed that undermined
the national union: "This virus of sectional rivalry would have been
hazardous even in a stable, vigorous government; it was almost fatal
to the new union.?"
This account of the constitutional union is from the perspectives
in Euro-American sources. In all historical periods the American Indian nations have claimed title and sovereignty over their lands. That
indigenous perspective continues to this day despite the intervening
interferences. Euro-American history and law, as non-Indians recorded the narrative, is the substance of this paper. How indigenous

21 Hicks, 533 U.S. at 365.
-- The terms in Justice Scalia's assertion, "States' inherent jurisdiction on reservations: do
not show up in Westlaw and Lexis searches of the federal cases, statutes, code of federal regulations, or law reviews, except in Hicks. Prior existence of "inherent state jurisdiction" on reservations or trihal territory, as a legal concept, was not findahle in the accessible databases of law.
THOMAS PERKINS ABElTh1'TIlY, Wl~lERN LA.NDS Ai,']) THE Al\1ERlC\;l\i REVOLlJI10N 362
(1937) ("The primary object of this study has been to investigate the political consequences of
conflicting claims to the Western lands .... ").
24 [d. at vii. The lands north of the Ohio River also figured in the contests for title and
authority among the states themselves and the claims of the national government, but Congress,
under the Articles of Confederation and Perpetual Union (Articles), took control of this area in
9<}

1784. [d.

2, Id. at 366.
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peoples viewed the events affecting their sovereignty is not within the
historical scope of this paper.
The first section discusses sovereignty and the sources for foundational principles that pertain to the relationships among tribes, the
states, and the federal government. The sources are the documented
discourse and covenants of the constitutional evolution, the Articles
of Confederation and Perpetual Union (Articles), and the Constitution of 1787 as they developed state jurisdiction related to Indian
matters.
Second, the paper discusses the colonial period and reality versus
the fictions or myths of discovery and conquest. Treaty making that
recognized the tribes as nations and owners of their property was the
actual practice of the Europeans and then the Euro-Americans.
These nation-to-nation relations were essential to obtain tribal land
and peaceful relations when trade, military, and political competition
thrived among the European powers.
Third, the paper covers the conflict and unity in the preRevolutionary period. Besides the conflict with the Crown, pervasive
competition existed between states over lands each claimed or coveted, the western lands. Competing national interests for the lands
and for avoiding war with the Indians were entwined in this period.
Fourth, the paper considers the Articles as the first U.S. model to
exclude the states from relations with the tribes. The drafting and
ratification converged on the acrimonious issue: the western lands,
which then delayed the ratification of the Articles. Ultimately, the
Constitutional Convention was necessary to save the union. Disorder,
violence, and anarchy exploded in the states. The Constitutional
Convention delegates largely agreed that Indians and their land
should be an exclusively federal matter after states' actions in this
area had endangered the union.
Fifth is a review of how the federal government implemented the
foundational principle to exclude the states. Federal power was exercised through the statutes, primarily the Trade and Non-Intercourse
Acts, treaties, enabling acts for territories and states, and the disclaimers required of state constitutions.
Sixth is a discussion on the addition of "states' inherent jurisdiction on reservations" as the latest undisclosed and destructive judicial
microbe in the Supreme Court's Indian law decisions." It joins others, such as the shift from the enumerated power of Congress to judicial plenary power. Collaterally, the Court has reversed the presumption favoring tribal jurisdiction to one that presumes state power is
primary. The historical review of the constitutional principles estab-

26

Hicks, 533 U.S. at 355.
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lishes that state jurisdiction over tribal lands lacks a foundation. It is,
in fact, contrary to the philosophy and framework of the U.S. to construct such state authority from the collection of rootless concepts in
the Court's decisions. Stopping the damage from infectious decisions outside of constitutional foundations requires some form of inoculation. Acting from knowledge of the role of tribal nations within
the Constitutional evolution and their status within the Constitution,
as unique sovereigns, is requisite for principled decisions.
The conclusion advocates educating the Court and citizens about
the role of the indigenous nations in the constitutional development.
Educating also involves appreciating the life that actually occurs in
Indian country. The tribal governments' retention of the authority
does not rule out collaborative relationships with the States. In fact,
there are many mutual interests, especially where the safety and welfare of neighboring political entities have spillover impact. The Supreme Court's construct of dominant state power and jurisdictional
warfare deters making the twenty-first century of law conform to constitutional ideals that accomplish fairness and justice.

II. SOVEREIGNlY AND FOUNDATIONAL PRINCIPLES OF THE
CONSTITUTION

The heart of the discourse unleashed by recent Supreme Court
decisions consists of sovereignty, political autonomy with actual
authority, coexistent in tribes as well as States and the federal government. Justice Scalia's statement in Hicks, that the States have inherent jurisdiction on reservations," is the latest rootless principle
pronounced by the Court. This bold declaration immediately provoked the question: What inherent state jurisdiction?
What is the basis for this newly birthed claim of preexisting state
sovereignty over Indian land that is undeniably in trust and with cognizable legal boundaries? Where are the history, practice, and doctrine that will enable those affected by the law, the American Indians
and Indian law practitioners and scholars, to recognize an express
principled justification for these recent decisions? This latest concept
of inherent state jurisdiction is another jurisprudential microbe, perhaps spontaneously generated, fertile with potential for the Court to
plunder more authority from the tribes and bestow it on the states.
The Court's proclamation of inherent state sovereignty on Indian
lands provoked this inquiry into the foundational relationships between the tribes and the States, if any, and how it is affected by the
scope of federal power. In Sarah Krakoff's study of the Supreme
Court's decisions in Indian law, she categorizes the scholars' ap27
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